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J U D G M E N T 

1. This appeal has been directed against the Judgment and decree 

dated 29.4.2016 passed by the learned Civil Judge, Sonitpur, 

Tezpur in Title Suit No. 10/2010 whereby the suit of the plaintiff 

has been decreed on contest.   

2. THE CASE OF THE PLAINTIFF :  

The plaintiff was in search of an agricultural land. Defendant no.1 

approached him and offered him to sell his agricultural land 

measuring 20 Bighas which is more particularly described in the 

schedule of the plaint. The plaintiff visited the land and found that 

the defendant was in possession of the same. On 11.6.2008, the 

plaintiff and defendant no.1 entered into a registered deed of 

agreement for sale. The consideration was fixed at Rs. 2,40,000/- 

(Rupees two lakhs forty thousand) for the entire land. The plaintiff 

paid a sum of Rs. 1,00000/- (Rupees one lakh) out of which, 

Rs.70,000/- was paid by way of cheque and remaining amount was 

paid in cash. It was agreed that within one month, the transaction 

of sale and purchase shall be completed but time was never the 

essence of the contract. Possession of the land was also delivered 

to the plaintiff as part performance of the contract.      

3. On personal enquiry, the plaintiff got to know that the suit land 

jointly belonged to all the defendants. The plaintiff urged the 

defendant no.1 on arranging a meeting with other defendants but 

meanwhile the defendant no.1 convinced the other two defendants 

and they all agreed to jointly execute the sale deed in favour of the 

plaintiff. Ultimately, permission for sale was applied for and on 

18.7.2008, a permission was obtained but the plaintiff found that 

the name of the defendant no.3 was missing in the permission. The 
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defendant no.1 assured the plaintiff that the same would be 

corrected but before the correction could be made, the validity of 

the permission had expired. However, on 27.8.2008, the defendant 

no.1 had received an advance of Rs.40,000/- (Rupees forty 

thousand) by cheque and on 2.3.2010, another amount of 

Rs.50,000/- (Rupees fifty thousand) was again received. In this 

way, a total of Rs.1,90,000/- (Rupees one lakh ninety thousand) 

had already been received by the defendant no.1. 

4. The plaintiff was all along ready and willing to perform his part of 

the contract but the defendant no.1 had failed to obtain the sale 

permission and to execute the sale deed in favour of the plaintiff. 

Meanwhile, the market price of the land has also increased and so, 

the defendants are not willing to sell the land at old consideration. 

They are now, threatening to sell out the land to third party. The 

plaintiff has therefore, filed the suit seeking specific performance of 

the contract of sale by the defendants and in the alternative, refund 

of the money advanced to the defendants with interest etc. and for 

other reliefs to which, he may be entitled. 

5. THE CASE OF THE DEFENDANT NO.1:  

The defendant no.1 has contested the suit by submitting his written 

statement. It is stated that the suit is not maintainable and the 

same has been filed by concealing material facts. The defendant 

no.1 had stated that the sale price for each Bigha of the land was 

told to be Rs.25,000/- but on repeated request of the plaintiff, the 

same as fixed at Rs.21,000/- per Bigha. Accordingly, two written 

agreements were made out of which, one was registered showing 

the sale consideration as Rs. 2,40.000/- and the other was 

unregistered showing the sale consideration as Rs.4,20,000/- 
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(Rupees four lakhs twenty thousand). This was done with intent to 

minimise the expenses of registration.  

6. It is also stated that the plaintiff knew it well that the suit land was 

jointly owned by the defendants but the other defendants were not 

ready to sell the suit land. So, the plaintiff took the responsibility to 

obtain the sale permission and the same was obtained in the name 

of the wife of the plaintiff. However, the defendant no.1 asked the 

plaintiff to pay the full consideration as agreed by the unregistered 

agreement but the plaintiff did not agree to pay the same and so, 

the defendant no.1 did not execute the sale deed in favour of the 

plaintiff.  

7. It is also stated by the defendant no.1 that he is not competent to 

execute the sale deed in respect of the suit land as the land is 

jointly owned by the defendants and so, the suit of the plaintiff is 

prayed to be dismissed. 

8. THE CASE OF THE DEFENDANT NO.2 AND 3: 

The defendant no.2 and 3 have also appeared and contested the 

suit by submitting written statement. It is stated that there is no 

cause of action for the suit and the suit is not maintainable in law 

and on facts. It is further stated that the plaintiff has no locus 

standi to file this suit against the answering defendants as the 

answering defendants were never liable and responsible for any 

consequences as the entire act was done by the plaintiff and the 

defendant no.1 illegally and unlawfully. It is also stated that the 

contract which was entered into between the plaintiff and 

defendant no.1 was done in excess of the powers of defendant 

no.1 and the same was made in breach of the trust of defendant 

no.2 and 3. It is therefore, stated that the same is never binding on 
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the answering defendants. It is also stated that the suit land was 

not partitioned and so, the defendant no.1 was incompetent to 

enter into any contract in respect of the suit land. It is therefore, 

prayed that the suit of the plaintiff is liable to be dismissed.                 

9. ISSUES FRAMED IN THE SUIT: 

Having considered the above pleadings of the parties, the learned 

trial Court framed the following issues: 

1) It there any cause of action for the suit? 

2) Whether the suit is bad for non-joinder/mis-joinder of 

necessary parties? 

3) Whether the suit is bad for estoppel, waiver and 

acquiescence? 

4) Whether the plaintiff entered into a contract with the 

defendant no.1 for purchasing a plot of land measuring 20 

Bighas situated at village Kachkani as described in the 

schedule to the plaint fixing the sale consideration at Rs. 

2,40,000/- and paying a sum of Rs.1,00000/- being advance 

sale consideration and thereafter paying a sum of 

Rs.40,000/- on 27.8.2008 and thereafter paying another sum 

of Rs.50,000/- on 02.03.2010? 

5) Whether the defendant no.1 entered into the said contract 

with the plaintiff without consent and connivance of 

defendant no.2 and 3 who are also the joint owners and 

possessors of the suit land, and as such, the contract is void, 

invalid and illegal and consequently unenforceable in law? 

6) Whether the defendants failed to perform their part of the 

contract in spite of the plaintiff’s readiness to perform his 

part? 

7) Whether the plaintiff is entitled to a decree as prayed for? 
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8) What other relief/relieves, the plaintiff is entitled to? 

10. While preparing the Judgment, the learned trial court had 

fragmented and reframed the Issue No. 4 and Issue No. 5 in the 

following manner: 

 Issue No.4 (a): Whether the plaintiff entered into a 

contract with defendant no.1 for purchasing a plot of land 

measuring 20 bighas situated at village Kachkani as 

described in the schedule to the plaint fixing sale 

consideration at Rs. 2,40,000/-? 

 Issue No. 4 (b): Whether the defendant no.1 entered into 

the said contract with the plaintiff without consent and 

connivance of defendant no.2 and 3, who are also the joint 

owners and possessor of the suit land, and as such the 

contract is void, invalid and illegal and consequently 

unenforceable in law? 

 Issue No. 5: Whether the plaintiff paid an advance sale 

consideration of Rs.1,90,000/-? 

11. DECISION OF LEARNED TRIAL COURT: 

Having considered the pleadings and evidence on record, the 

learned trial court, vide judgment and decree as afore-stated had 

decreed the suit in favour of the plaintiff which is now, under 

challenged in this appeal. 

12. GROUNDS IN MEMO OF APPEAL:  

I have gone through the memorandum of appeal. There are as 

many as 20 (Twenty) grounds on which the judgment of the 

learned trial court has been assailed. Having considered the 
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grounds set forth in the memo of appeal, I am satisfied to 

formulate the following point for determination in this appeal.   

13.  POINTS FOR DETERMINATION 

A. Whether the judgment and decree of the learned trial 

court passed in TS No. 10/2010 are just and proper or 

need any interference in this appeal? 

14. DECISION AND REASONS FOR THE DECISION: 

I have heard the arguments of learned counsel for both the sides. 

The evidence on record has been perused. The original case record 

has also been meticulously gone into including the impugned 

judgment of the learned trial court. Having done so, it appears to 

me that it would be for the convenience of this court to take up 

each issue separately for discussion. I therefore, record my finding 

and decision on each issue as follows:  

15. ISSUE NO. 1:  

It is to be understood at the outset that thought there is no 

statutory definition of “cause of action” but it is by now settled in 

law that cause of action means and denotes all material facts on 

which a right is founded. In other words, cause of action is nothing 

but a bundle of facts which a party to a suit claiming a relief under 

the law, is required to prove in order to have the suit decreed in his 

favour. Thus, cause of action means necessarily the facts which the 

plaintiff are required to prove in order to get a decree.  

16. In the present suit, the plaintiff has filed the suit seeking specific 

performance of contract against the defendants. It is the basis of 

the claim of the plaintiff that a contract of sale of the suit land was 

executed between the plaintiff and defendant no.1 on behalf of all 
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the defendants but the defendants have subsequently failed to 

perform their part of the contract. These facts are however, denied 

by the defendants and so, the plaintiff would indeed be entitled to 

a decree if he proves the facts averred by him in the pleading. So, 

indeed there is cause of action for the suit. The learned trial 

court has rightly decided this issue and the same hence, 

stands affirmed and upheld by me.   

17. ISSUE NO.2:  

This issue was framed as it was contended that the wife of the 

plaintiff in whose name, the sale permission was obtained, was not 

made a party to the suit. It was further contended that the 

defendant no.2 and 3 were wrongly added as parties as they were 

admittedly not parties to the agreement of sale executed in respect 

of the suit land. The learned trial court had observed that the wife 

of the plaintiff was not a necessary party as the sale permission 

was merely obtained in her name but nothing has appeared to 

show that an executable decree cannot be passed in her absence. 

It is truly so because the wife of the plaintiff was nowhere a party 

in the entire transaction which took place between the plaintiff and 

defendant no.1 alone. This apart, it also cannot be said that 

defendant no.2 and 3 have been wrongly impleaded as parties. 

They were admittedly joint owners of the suit land along with 

defendant no.1. So, unless they are made parties, no decree 

passed in the suit would be executable in their absence as they 

have direct interest in the subject matter of the suit. Therefore, the 

learned trial court has rightly held that the suit is not bad for non-

joinder of necessary and misjoinder of parties. The finding of the 

said issue cannot be faulted with and the same hence, 

stands affirmed and upheld by me.        

18. ISSUE NO.3:   
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Though this issue was framed at the instance of the pleading of the 

defendants but nothing has been specifically brought on record and 

evidence by the defendants to show as to how the suit is bad for 

estoppel, waiver and acquiescence. Therefore, the learned trial 

court has rightly decided this issue in favour of the plaintiff 

and the same stands affirmed by me. 

19. ISSUE NO. 4 (a): 

It is to be noted that Ext-1 is the registered agreement of sale of 

the suit land executed between the plaintiff and the defendant 

no.1. This is an admitted fact. It is true that there is another deed 

of agreement of sale of the same suit land executed between the 

plaintiff and defendant no.1 which is an unregistered deed. This 

has been brought on record by the defendants as Ext-Ka. It is the 

case of the defendant that Ext-Ka was executed between them side 

by side Ext-1 wherein, it was agreed that the sale consideration 

would be Rs.4,20,000/- for the suit land but the plaintiff has failed 

to make payment of the aforesaid amount and so, the sale deed 

could not be executed. This is clear from the evidence of DW1. Be 

that as it may but the fact remains that it is the Ext-1 which would 

prevail over Ext-Ka as it was a registered deed as opposed to Ext-

Ka which is an unregistered deed.  

20. On perusal of Ext-1 it clearly appears that the sale consideration 

was fixed at Rs. 2,40,000/- and it was clearly mentioned in Ext-1 

that the land which was agreed to be sold was measuring 20 

Bighas as described in the schedule of Ext-1. It is also apparent 

that Ext-1 was executed between the plaintiff and the defendant 

no.1 in respect of the suit land. Therefore, I am of the view that 

the learned trial court has rightly held that the plaintiff entered into 

a contract with defendant no.1 for purchasing the suit land 

measuring 20 bighas as described in the schedule of the plaint for a 
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sale consideration of Rs. 2,40,000/-. To this extent only, the 

finding of the learned trial court is affirmed and upheld.  

21. ISSUE NO. 4 (b): 

I have gone through the findings of the Ld. Trial Court on this 

issue. I have also duly considered the argument canvassed before 

me in respect of this issue. On perusal of the finding of the Ld. Trial 

Court it appears that the Ld. Trial Court has thrown away the 

theory of ostensible owner as canvassed before it during trial of the 

suit. I am not going further to deal with this theory as the same 

has also not been pressed before me during hearing of this appeal 

by either of the parties. However, the Ld. Trial Court has finally 

decided this issue in favour of the plaintiff by pressing into service 

rule of estoppel as provided in Sec.115 of the Indian Evidence Act. 

It appears from the discussion made by the Ld. Trial Court that the 

Ld. Trial Court has taken the view that though defendant No.2 and 

3 were not parties to the registered agreement of sale which is 

Ext.1 but both of them had put their signatures in the application 

which was filed seeking sale permission in respect of the suit land. 

Therefore, the Ld. Trial Court has held that the defendants i.e. 

defendant No.2 and 3 by their conduct had given an impression 

upon the plaintiff that they are willing to sell the suit land to him 

and the plaintiffs acted further on this impression. The Ld. Trial 

Court has therefore, finally observed that the plaintiff will be 

entitled to the benefit of provision to U/s.115 of the Indian 

Evidence Act and the defendants are estopped from claiming 

anything contrary to the interest of the plaintiff in the suit.  

22. During argument the ld. Counsel for the appellant has argued 

before me that the Ld. Trial Court has committed serious error of 

law in pressing into service the provision of Sec.115 of the Indian 

Evidence Act in the present suit. It is further argued that in a suit 
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based on specific performance of contract, Sec.115 of the Indian 

Evidence Act has no application. In support of his argument he has 

placed reliance in the case of Sales Tax Officer, Banaras, Agra 

Bullion Exchange Vs. Kanhaiya Lal Kumund Lal Sarat 

reported in 1959 AIR (SC) 135.  

23. On the other hand, ld. Counsel for the respondent has argued that 

the Ld. Trial Court has rightly pressed Sec.115 of the Indian 

Evidence Act into service in the present suit. It is also argued that 

the defendant No.2 and 3 are precluded from making any objection 

to the enforcement of the agreement of sale as they made a 

representation to the plaintiff by putting their signatures on the sale 

permission and also because of the fact that the defendant No.3 

visited the office for registration of the sale deed on the specified 

date. It is, therefore, argued that though the defendant No.2 and 3 

were not directly entered into the agreement of sale which is Ext.1 

but by their subsequent conduct, it is clear that both of them were 

agreeable to the terms of Ext.1 and therefore there was an implied 

contract between the plaintiff on one side and defendant No.2 and 

3 on the other side as well. Ld. Counsel for the respondent has 

further argued that it is not requirement of law that a contract is 

always to be in writing. The law is well settled that even an oral 

contract may be ordered to be specifically performed. It is, 

therefore, argued that the defendants No.2 and 3 are estopped 

from denying execution of the sale deed in favour of the plaintiff 

because of their explicit conduct which has itself shown that they 

were also parties to a contract for sell of the suit land to the 

plaintiff.  

24. I have carefully considered the argument so canvassed before me 

in the light of relevant legal provisions. I am primarily of the view 

that the Ld. Trial Court has, in fact, committed an error in pressing 
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into service U/s.115 of the Indian Evidence Act in the present suit. 

There is clear evidence on record to show that it is only the 

defendant No.2 who put his signature on the application for sale 

permission but there is no evidence on record to show that the 

defendant No.3 also put her signature on the sale permission in 

respect of the suit land. Therefore, by no stretch of imagination, it 

can be said that the defendant No.3 by her own conduct had been 

agreeable to any terms of contract with the plaintiff. It is true that 

the defendant No.3 has submitted an affidavit at the time of 

obtaining sale permission in respect of the suit land but on going 

through the evidence on record, it is clearly found that this affidavit 

was submitted by the defendant No.3 on assumption that the 

defendant No.1 is going to transfer out his own share of land to the 

plaintiff. There is no dispute in this suit that the suit land in 

question was jointly possessed by all the three defendants. On 

perusal of the Ext.1 clearly shows that this is an agreement which 

was entered into by plaintiff and defendant No.1 alone. Ext.1 

further shows that the same was executed in respect of the entire 

suit land whereas the defendant No.1 was admittedly not the sole 

owner of the entire land described in Ext.1. Cross examination of 

PW1 clearly goes to show that prior to execution of Ext.1, it was 

within his knowledge that the suit land belonged to all the three 

defendants and not to defendant No.1 alone. Under this 

circumstance, it can be clearly concluded that the defendant No.1 

had no legal right to execute the Ext.1 solely on his own in respect 

of the entire suit land. It is also pertinent to mention here that on 

perusal of Ext.1 clearly shows that it has been stipulated that 

defendant No.1 has agreed to sale the entire land mentioned in the 

schedule of which he was the sole owner and possessor. This 
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stipulation in Ext.1 is absolutely ill-founded as admittedly he was 

not the owner and possessor of the entire suit land.  

25. Though ld. Counsel for the respondent has argued that even an 

oral contract can be specifically performed, but no evidence has 

been led by the plaintiff side to show that there was any oral 

contract between the plaintiff and defendant No.2 and 3. It is true 

that even an oral contract can be ordered to be specifically 

performed but for this to happen, there must be clear 

evidence on record to show that an oral contract between 

the parties really existed with all the requirements of a 

valid contract under the law. However, in the present suit there 

is no evidence on record to show that any such contract 

independent of Ext.1, was ever made or existed between the 

plaintiff on one side and defendant No.2 and 3 on the other side.  

26.  In the case of Shyam Sundar Chowkhani and Ors. Vs. 

Kajalkanti Biswas and Ors reported in 1999(1) GLT 19 the 

Hon’ble Gauhati High Court has held that specific 

performance of contract cannot be decreed even if a part of 

the contract is susceptible of specific performance. In the 

aforesaid case which was relied on by the ld. Counsel for the 

appellant, the plaintiff had entered into a contract in respect of the 

suit land with the defendant No.1 but there was no contract or 

agreement with the defendant No.2 and therefore, it was held by 

the Hon’ble Gauhati High Court that such an agreement cannot be 

ordered to be specifically performed against both the defendant as 

defendant No.2 had no agreement/contract with the plaintiff 

directly. In the present case also, it would appear from the 

evidence on record that the plaintiff had no direct contract either 

written or oral, with defendant No.2 and 3 but he had only contract 

with the defendant No.1. Under the afore-said circumstances, 
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relying on the aforesaid decision of the Hon’ble Gauhati High Court 

even part of the contract executed with the defendant No.1 cannot, 

under law of equity, be ordered to be specifically performed.    

27. Ld. Counsel for the appellant had relied on numbers of decisions to 

impress upon this Court that the decree of specific performance of 

a contract being an equitable relief, cannot therefore, ordered 

merely because it is lawfully to do so. Without further delving into 

this question, I would like to conclude that the relief of specific 

performance of contract is an equitable one and therefore, such 

relief is absolutely on the discretion of the Court. It is not always 

necessary for the Court to order a specific performance in every 

case where it appears to the Court that it is lawful so to do. It is 

also well-settled that the equitable relief may be denied by the 

Court if it appears from the evidence on record that the party who 

claimed it has not come up with clean hands. In the present suit, it 

appears from the cross examination of PW1 that he was aware of 

the fact that the suit land was jointly possessed by all the 

defendants but nonetheless, he had executed the Ext.1 with the 

defendant No.1 alone and that too, in respect of the entire suit 

land. Even subsequent thereto, he has not taken any care to make 

any further agreement with the defendant No.2 and 3 

independently in respect of the entire suit land. It, thus, clearly 

appears to me that in the present suit the plaintiff has not acted in 

a manner in which he was supposed to act under the  peculiar 

setting of the facts and circumstances of this case. It can, 

therefore, be safely concluded that the plaintiff has not come up 

with clean hands and therefore, he is not entitled to any equitable 

relief of specific performance of contract as claimed by him in the 

present suit.   
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28. The Ld. Trial Court has completely overlooked the aforesaid aspects 

of the suit and thus, has come up with an erroneous conclusion by 

pressing into service the provision of Section 115 of the Indian 

Evidence Act and thereby decreed the suit in favour of the plaintiff 

though it was not equitable to do so in the facts and circumstances 

of the present suit.  

29. For the aforesaid discussion and reasons, I am of the view 

that the findings of the Ld. Trial Court on this issue is not 

sustainable in law. This issue is accordingly answered in 

favour of the appellant by substituting the findings thereof 

for that of mine as afore-stated.  

30. ISSUE NO.5:   

While deciding this issue, the Ld. Trial Court has taken into 

consideration the fact that the defendant No.1 was paid 

Rs.70,000.00 (Rupees seventy thousand), Rs.40,000.00 (Rupees 

forty thousand) and Rs.50,000.00 (Rupees fifty thousand) on 

different dates by way of cheques and another amount of 

Rs.30,000.00 (Rupees thirty thousand) by cash. Apparently 

therefore, total amount of Rs.1,90,000.00 (Rupees one lac ninety 

thousand) has been paid by the plaintiff to the defendant No.1. 

However, it would appear from the pleading that the defendant 

No.1 had averred that he has received only an amount of 

Rs.1,40,000.00 (Rupees one lac forty thousand) from the plaintiff 

and no amount of Rs.50,000.00 (Rupees fifty thousand) was ever 

received by him by any cheque dated 2-3-10. On perusal of 

evidence on record clearly shows that, on the face of the aforesaid 

denial, the plaintiff has taken no step to prove that the said amount 

of Rs.50,000.00 (Rupees fifty thousand) was ever paid to defendant 

No.1. Therefore, in my view, the Ld. Trial Court has rightly held 

that it can be concluded that an amount of Rs.1,40,000.00 (Rupees 
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one lac forty thousand) was received by the defendant No.1 from 

the plaintiff. I, therefore, see no reason to interfere with the 

findings of the Ld. Trial Court on this issue and the same 

hence stands upheld and affirmed by me.   

31.  ISSUE NO.6:   

In view of the discussion made in issue No.4(b) hereinabove, I am 

of the view that it cannot be concluded that the defendants had 

failed to perform their part of the contract despite plaintiff’s 

readiness and willingness to perform his part of contract. Since 

there was no direct or indirect contract between the plaintiff and 

defendant No.2 and 3, no question of failing to perform their part 

of contract arises in the present suit.  For the reasons which 

have already been elaborately discussed hereinabove, 

findings of the Ld. Trial Court on this issue, therefore, 

stands set aside and the same is accordingly answered in 

favour of the appellant.  

32. ISSUE NO.7 and 8:   

In the light of what has been discussed and pointed out in the 

foregoing issues, it is held that the plaintiff is not entitled to any 

relief of specific performance of contract as claimed by him in the 

suit. However, since apparently the defendant No.1 had received an 

amount of Rs.1,40,000.00 (Rupees one lakh forty thousand) from 

the plaintiff while executing the Ext.1, I am of the view that the 

plaintiff is entitled to receive back the aforesaid amount from the 

defendant No.1 with an interest of 6% per annum on the aforesaid 

amount from the date of execution of Ext.1. The finding of the 

Ld. Trial Court on the aforesaid two issues are accordingly 

modified and substituted for the observations and finding 

recorded by me and the same is accordingly answered.  
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                O  R  D  E  R 

 

33. In the result, the appeal stands allowed and the impugned 

judgment and decree passed by the Ld. Trial Court stands 

set aside. The parties are directed to bear their cost. It is 

further directed that the defendant No.1 shall refund an 

amount of Rs.1,40,000.00  (Rupees one lac forty thousand) 

to the plaintiff with an interest @ 6% per annum to be 

calculated from the date of execution of the Ext.1 within 

three months from today.  

34. Let a decree be prepared accordingly. 

35. Send down the case record of T.S. No. 10/2010 to learned Civil 

Judge, Tezpur, Assam with a copy of this judgment and decree. 

Given under my hand and seal of this court on this 6th day 

of September/2019. 

 

Dictated and corrected by me: 

 

   Addl. District Judge                                           Addl. District Judge   
      Tezpur::Assam                                                 Tezpur::Assam  


